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STATEMENT OF THE CASE
Nature of the Case
Following a jury trial, the jury found Tabitha Briana Martin guilty of felony domestic
violence in the presence of a child. The district court withheld judgment and placed Ms. Martin
on probation for a period of five years.
On appeal, Ms. Martin asserts the district court erred when it allowed her adult daughter
to testify about the timing of her conversation, prior to the incident, with Ms. Martin about
getting treatment for Ms. Martin’s drinking. The testimony was not relevant.

Statement of the Facts and Course of Proceedings
The State charged Ms. Martin by Information with one count of domestic violence in the
presence of a child, felony, I.C. §§ 18-918, 18-903(a), and 18-918(4).

(R., pp.56-57.)

Ms. Martin entered a not guilty plea. (See R., p.61.)
During the trial (see R., pp.104-11), the jury heard that Ms. Martin and David Martin
were married. (See Trial Tr., Apr. 10 & 11, 2017 (hereinafter, Tr.), p.147, Ls.2-10.)1 They had
one young son together, C.M., and Ms. Martin had two older children from a prior marriage.
(See Tr., p.147, L.11 – p.148, L.2.) The day of the incident at issue, C.M was about eighteen
months old. (See Tr., p.165, Ls.17-19.) The Martins, C.M., and Ms. Martin’s adult daughter,
Drissa Kerbs, lived together in a house in Boise. (See Tr., p.148, Ls.3-7.)
Ms. Martin testified that one day, she and Mr. Martin were supposed to take a trip to
McCall to rejuvenate their relationship.

(See Tr., p.279, L.21 – p.280, L.4.)

However,

Mr. Martin was delayed by jury duty that morning, and Ms. Martin was frustrated with his lack
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The transcript from Ms. Martin’s trial appears on pages 3-401 of the PDF version of the
Transcript on Appeal.
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of focus on the trip. (See Tr., p.280, L.10– p.282, L.14.) She began drinking while packing, and
testified she drank a six-pack of beer that day. (See Tr., p.282, L.24 –p.284, L.14.)
Mr. Martin testified Ms. Martin became noticeably inebriated, and she later started
“freaking out” about his giving Ms. Kerbs some money. (See Tr., p.156, Ls.4-9, p.158, Ls.1720.) Mr. Martin gave Ms. Kerbs some money after she told him they had left nothing for her to
eat. (See Tr., p.158, L.20 – p.159, L.5.) He testified Ms. Martin yelled at him about what he was
saying to her daughter and what he was doing. (Tr., p.159, Ls.15-23.)
Mr. Martin testified he decided to video record Ms. Martin on his cell phone, “[t]o show
her how she acts when she’s drunk.”

(Tr., p.160, Ls.6-11.)

At some point during the

commotion, C.M. woke up from his nap. (See Tr., p.161, L.24 – p.162, L.1.) Over Ms. Martin’s
objection, the district court allowed the State to publish to the jury eight snippets from the video
recording. (See Tr., p.165, L.25 – p.167, L.20; State’s Ex. 4.)
Ms. Martin testified she was angry in the video recording, not about the $8.00, but rather
about the principle that “we did talk about those things.” (Tr., p.285, Ls.14-19.) She testified
that Mr. Martin “worked and I was a stay-at-home mom. And I had two kids that were old
enough to make their own money, and it was not a practice for them to ask for money from
[Mr. Martin], and I wouldn’t want him to be subject to being asked for money.” (Tr., p.285,
L.22 – p.286, L.1.) Ms. Martin testified they would usually have a joint response when her
children asked for money. (See Tr., p.286, Ls.1-4.) When Mr. Martin did not talk to her about
giving her daughter money, she felt like he was doing it to upset and bother her. (Tr., p.286,
Ls.11-15.) Ms. Martin testified she was not drunk in the video recording. (Tr., p.287, Ls.3-5.)
She felt Mr. Martin had been trying to provoke her. (Tr., p.287, Ls.15-20.)
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Mr. Martin testified he had tried to calm Ms. Martin while she was in the bedroom, but
when he left the bedroom she pushed him in the back a few times while he was holding C.M.
(Tr., p.162, L.11 – p.163, L.7.) He testified that when he was in the kitchen, she yelled at him
and slammed the corner of the cabinet door into his face. (Tr., p.163, Ls.9-16.) Mr. Martin
testified she later slammed his arm in the cabinet three times, and the cabinet broke. (See
Tr., p.163, Ls.17-21.) He testified she also clawed at his face two different times. (Tr., p.163,
Ls.22-24.) However, he only recorded when she hit him on the head with the cabinet door.
(Tr., p.165, Ls.1-4.) At that time, C.M. was in his play room or the living room. (Tr., p.165,
Ls.10-16.)
Ms. Martin testified that when they were in the kitchen arguing, she was caught off guard
when Mr. Martin opened the cabinet, “and out of reflex I just pushed it back.” (Tr., p.289, Ls.820.) She testified she did not purposefully hit him. (Tr., p.290, Ls.4-7.) As for Mr. Martin’s
arm, Ms. Martin testified he had been opening the drawers in the kitchen as she was trying to
close them, and when she went to close a drawer by her, he reached into the drawer. (Tr., p.290,
L.18 – p.291, L.17.) She testified she did not slam his arm in the broken cabinet. (Tr., p.291,
Ls.19-23.) Ms. Martin testified the cabinet broke because it regularly had dishware sliding out of
it, and it had been damaged when they slammed it shut that day or previously. (See Tr., p.291,
L.24 – p.292, L.14.)
Mr. Martin testified he eventually decided to call 911. (See Tr., p.169, L.13 – p.170,
L.1.)

Towards the end of his 911 call, he noticed Ms. Martin had a bump on her head.

(Tr., p.178, Ls.4-10.)

Ms. Martin testified she received the welt on her forehead when

Mr. Martin opened the cupboard and hit her on the forehead twice. (See Tr., p.293, L.25 – p.293,
L.7.) She had pushed towards his neck area to push him away. (Tr., p.293, L.22 – p.294, L.1.)
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Under subpoena, Ms. Kerbs testified for the State that she thought Ms. Martin had started
drinking in the month before the incident, after three years without alcohol. (See Tr., p.116,
Ls.21-23, p.121, L.20 – p.122, L.7.) She testified that when Ms. Martin was drunk, “[s]he just
seems easy to upset and just kind of irrational. . . . [I]t’s difficult to get through to her if you’re
trying to speak to her.” (Tr., p.122, Ls.14-19.) Ms. Kerbs testified she mentioned getting
treatment or rehabilitation for her mother at some point, but her mother did not think she needed
it. (Tr., p.123, Ls.9-14.)
The State asked Ms. Kerbs, “[w]hen was it that you had had the conversation with her
about getting treatment or help for her drinking?” (Tr., p.124, Ls.16-18.) She replied, “I’m not
really sure that it happened within this time, but I remember there’s been issues in the past just
she’s not—”, at which point Ms. Martin objected on the grounds it was “not relevant.”
(Tr., p.124, Ls.19-23.) The State argued it was “relevant given the, for one, for the jury to make
a credibility analysis and her personal interaction with her mom and knowing how she behaves
when she’s drinking and the fact it’s different, and she knows this because of her history with her
mom.” (Tr., p.124, L.25 – p.125, L.5.)
The district court determined, “I think it’s fair to say that the whole issue’s been raised by
both sides during their opening statements. I’m going to let you go ahead a little farther.”
(Tr., p.125, Ls.6-10.) Ms. Kerbs then testified: “She’s had issues in the past with drinking, and I
believe it was then that I had suggested that she address that issue.” (Tr., p.125, Ls.13-15.)
Ms. Kerbs testified that, on the day of the incident, Ms. Martin and Mr. Martin were not
arguing when she arrived at the house. (Tr., p.126, L.24 – p.127, L.1.) She testified that
Ms. Martin became upset when Mr. Martin gave her the money, because Ms. Martin was drunk
and irrational. (Tr., p.128, Ls.4-11.) She also video recorded Ms. Martin being upset, because
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she wanted to send the recording to her brother. (Tr., p.129, Ls.7-18.) Ms. Kerbs did send the
video recording to her brother. (Tr., p.130, Ls.5-6.)
When the State asked Ms. Kerbs if she had ever recorded her mother before the incident,
Ms. Martin objected on the basis of relevance. (Tr., p.130, Ls.7-8.) The district court sustained
that objection. (Tr., p.130, L.25 – p.131, L.1.) The district court stated, “I think since we are
getting into or we have been getting into matters that are outside what happened on this
particular day, it would be appropriate for me to give an instruction on other acts.” (Tr., p.130,
Ls.11-15.) The district court then instructed the jury on other acts evidence: “There is evidence
that has been presented that may suggest that the defendant committed acts other than that for
which she’s on trial. The evidence, if believed, is not intended to show that the defendant is a
person of bad character but only to show the circumstances immediately surrounding the events
in question and to show any knowledge on the part of the defendant. The evidence must not be
considered for any other purpose.” (Tr., p.131, Ls.2-15.)
The State published to the jury the video recording made by Ms. Kerbs. (Tr., p.131, L.16
– p.132, L.15; see State’s Ex. 1.) Ms. Kerbs testified she left almost immediately after making
the recording, and did not witness any physical altercation between Ms. Martin and Mr. Martin.
(Tr., p.132, Ls.22.) She testified neither of them had any visible injuries when she left, but
Mr. Martin had a black eye when she returned later that day. (Tr., p.132, L.23 – p.133, L.5.)
Ms. Kerbs also testified that when she spoke to her mother a couple weeks after the incident, her
mother stated the black eye was from her closing the cabinet on Mr. Martin’s face. (Tr., p.133,
L.6 – p.134, L.8.) She testified she also remembered Ms. Martin stating she had opened or
closed a cabinet on Mr. Martin’s wrist. (Tr., p.135, L.22 – p.136, L.1.)
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The jury found Ms. Martin guilty of felony domestic violence in the presence of a child.
(See R., pp.138-39; Tr., p.388, Ls.22-24.) The district court withheld judgment and placed
Ms. Martin on probation for a period of five years. (R., pp.151, 157-63.)
Ms. Martin filed a Notice of Appeal timely from the district court’s Order Withholding
Judgment and Order of Probation. (R., pp.154-56, 165-69.)
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ISSUE
Did the district court err when it allowed Ms. Kerbs to testify about the timing of her
conversation, prior to the incident, with Ms. Martin on getting treatment for Ms. Martin’s
drinking, because the testimony was not relevant?
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ARGUMENT
The District Court Erred When It Allowed Ms. Kerbs To Testify About The Timing Of Her
Conversation, Prior To The Incident, With Ms. Martin On Getting Treatment For Ms. Martin’s
Drinking, Because The Testimony Was Not Relevant

A.

Introduction
Ms. Martin asserts that the district court erred when it allowed Ms. Kerbs to testify about

the timing of her conversation, prior to the incident, with Ms. Martin on getting treatment for
Ms. Martin’s drinking, because the testimony was not relevant.

B.

Standard Of Review
Whether evidence is relevant is a question of law that an appellate court reviews de novo.

State v. Joy, 155 Idaho 1, 6 (2013). The Idaho Rules of Evidence define “relevant evidence” as
“evidence having any tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be without the
evidence.” I.R.E. 401. “Whether a fact is ‘of consequence’ or material is determined by its
relationship to the legal theories presented by the parties.” State v. Shackelford, 150 Idaho 355,
364 (2010) (quoting State v. Yakovac, 145 Idaho 437, 444 (2008)). The Idaho Rules of Evidence
also provide: “All relevant evidence is admissible except as otherwise provided by these rules or
by other rules applicable in the courts of this state. Evidence which is not relevant is not
admissible.” I.R.E. 402.

C.

Ms. Kerbs’ Testimony On The Timing Of Her Prior Conversation With Ms. Martin On
Getting Treatment For Ms. Martin’s Drinking Was Not Relevant
Ms. Martin asserts Ms. Kerbs’ testimony on the timing of her prior conversation with

Ms. Martin on getting treatment for Ms. Martin’s drinking was not relevant. The testimony did
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not have any tendency to make the existence of any fact that was of consequences to the
determination of the action more probable or less probable than it would have been without the
testimony. See I.R.E. 401. The timing of the prior conversation did not make it more or less
likely that any or all of the elements of the instant offense, domestic violence in the presence of a
child, occurred. See I.C. §§ 18-918, 18-903(a), 18-918(4).
The State argued it was relevant, “for the jury to make a credibility analysis and her
personal interaction with her mom and knowing how she behaves when she’s drinking and the
fact it’s different, and she knows this because of her history with her mom.” (Tr., p.124, L.25 –
p.125, L.5.) However, because the State elicited Ms. Kerbs’ testimony on direct examination,
this was not a situation where Ms. Kerbs’ character for truthfulness had been attacked and the
State sought to bolster her credibility. Cf. I.R.E. 608(a) (providing the credibility of a witness
may be attacked or supported by opinion or reputation evidence, but “(1) the evidence may refer
only to character for truthfulness or untruthfulness; and (2) evidence of truthful character is
admissible only after the character of the witness for truthfulness has been attacked by opinion or
reputation evidence or otherwise”).

Thus, the testimony was not relevant to Ms. Kerbs’

credibility or character for truthfulness.
The district court allowed the State to elicit Ms. Kerbs’ testimony on the timing of the
prior conversation because “the whole issue’s been raised by both sides during their opening
statements.” (See Tr., p.125, Ls.6-10.) During its opening statement, the State told the jury it
would hear that Ms. Martin’s drinking “had been a demon in her life for some time . . . .” (See
Tr., p.103, Ls.3-8.) Ms. Martin’s opening statement only mentioned her drinking in the context
of the day of the incident, as opposed to any prior drinking. (See Tr., p.110, Ls.11-13, p.114,
Ls.6-9.) However, opening statements are not evidence. As the Idaho Supreme Court has held,
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“[o]pening statements serve to inform the jury of the issues of the case and briefly outline the
evidence each litigant intends to introduce to support his allegations or defenses, as the case may
be.” State v. Griffith, 97 Idaho 52, 56 (1975). The Griffith Court also held that, “[g]enerally,
opening remarks should be confined to a brief summary of evidence counsel expects to introduce
on behalf of his client’s case-in-chief. Counsel should not at that time attempt to impeach or
otherwise argue the merits of evidence that the opposing side has or will present.” Id. Thus, it
follows from Griffith that the parties’ mentions of Ms. Martin’s drinking during their opening
statements did not make Ms. Kerbs’ testimony on the timing of the prior conversation relevant.
In short, the district court erred when it allowed Ms. Kerbs to testify about the timing of
her prior conversation with Ms. Martin on getting treatment for Ms. Martin’s drinking, because
the testimony was not relevant.

D.

The State Will Be Unable To Prove That The Error Is Harmless
Where alleged error is followed by a contemporaneous objection and the appellant shows

that a violation occurred, the State bears the burden of proving the error was harmless beyond a
reasonable doubt, based upon the test articulated by the United States Supreme Court in
Chapman v. California, 386 U.S. 18 (1967). See State v. Perry, 150 Idaho 209, 227 (2010). “To
hold an error as harmless, an appellate court must declare a belief, beyond a reasonable doubt,
that there was no reasonable possibility that such evidence complained of contributed to the
conviction.” State v. Sharp, 101 Idaho 498, 507 (1980) (citing Chapman, 386 U.S. at 24).
Ms. Martin asserts the State will simply be unable to show the district court’s error in
allowing Ms. Kerbs’ testimony on the timing of her prior conversation is harmless beyond a
reasonable doubt. Thus, the district court’s withheld judgment order should be vacated, and the
matter should be remanded to the district court for a new trial.
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CONCLUSION
For the above reasons, Ms. Martin respectfully requests that this Court vacate the district
court’s Order Withholding Judgment and Order of Probation, and remand this matter to the
district court for a new trial.
DATED this 11th day of January, 2018.

__________/s/_______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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